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PROCEDURAL HI STORY AND | NTERVENTI ONS THROUGH PREHEARI NG
CONFERENCE
A obal NAPS, Inc. (GNI), a conpetitive |oca

exchange carrier (CLEC), filed a conplaint on May 28, 1999
against Bell Atlantic (BA-NH) alleging that BA-NH viol ated
terns of a Septenmber 1, 1998 interconnection agreenment between
the parties regarding reciprocal conpensation. GN averred
that the agreenent, and relevant state and federal I aw,
provide for reciprocal conpensation for all traffic that BA-NH
end-users originate that is termnated to Internet Service

Providers (ISPs) through a | ocal number provided by GNI. GNI
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further alleged that BA-NH refused to pay reciprocal
conpensation on | SP-bound traffic. As a result of this alleged
breach GNI requested the Comm ssion grant declaratory relief.

One week later, on June 4, 1999, New Engl and Voice &
Data (NEVD), another CLEC, filed a petition for declaratory
j udgnment aski ng the Conm ssion determ ne that |nternet-
boundtraffic be treated as local traffic and subject to
reci procal conpensation. NEVD asserted that the terns of its
i nterconnection agreenent and the FCC s Internet Traffic Order
show that the parties intended that Internet-boundtraffic
woul d be | ocal and subject to reciprocal conpensation. Unlike
GNI, NEVD had not been denied reciprocal conpensation as it
had yet to provide internet service. NEVD nerely requested the
Comm ssion interpret the interconnection agreenent. BA-NH
responded on June 24, 1999, to both subject dockets opposing
the petitions.

G ven the simlarities of the two petitions an Order
of Notice was issued on July 8, 1999, conbining both dockets.
Al so, Staff asked that the petitions be decided on a broader
basis, given the potential for other CLECs that have been
collecting or expect to collect reciprocal conpensation to be
affected by an Order emanating fromthis proceeding. As a

result, all facilities-based CLECs were notified of the
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proceeding. The Order of Notice also included a procedural
schedul e that was to be followed by the parties and
i nterveners.

The prehearing conference was held on July 27, 1999.
Parties intervening included Sprint, New Engl and Fi ber
Communi cati ons (NEFC), AT&T, and BayRi ng Communi cati ons. The
O fice of Consunmer Advocate did not file a notion to intervene
pursuant to RSA 541-A:32, |; but appeared at the prehearing
conference. There were no objections to any of the requested
i nterventions.

At the prehearing conference the parties,
interveners and Staff (Parties and Staff) presented
prelimnary positions and then recessed into a technical
session to discuss the procedural schedule for the case.
Before recessing the Conm ssioners asked the Parties and Staff
to discuss during the technical session the feasibility of
conducting the docket by paper filings al one.

The Parties and Staff agreed to revise the
procedural schedule with testinony and di scovery being
conpl eted by October 19, 1999 and concl udi ng with hearings
schedul ed for Novenber 2 - 4, 1999. The procedural schedul e

was adopted by Secretarial |etter dated August 2, 1999.
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1. POSITIONS OF THE PARTI ES AT THE PREHEARI NG CONFERENCE
A NEW ENGLAND VO CE AND DATA
NEVD argued that under the terns of its
i nterconnecti on agreenent with BA-NH the parties intended
I nt ernet-boundtraffic to be I ocal and subject to reciprocal
conpensation. In support of its position, NEVD relied on the
Rhode Island DPUC s ruling which interpreted NEVD s
i nterconnecti on agreenment as “unanbi guously reflect[ing] the
parties’ agreenment that Internet traffic be treated as | ocal
traffic, subject to reciprocal conpensation.” NEVD further
stated that the Rhode Island PUC was influenced by the failure
of the agreenment to exclude ISP traffic fromthe definition of
| ocal traffic. NEVD also pointed out that the interconnection
agreenment in contention here was identical to the Brooks Fi ber
Agreenent, as NEVD adopted that agreement in its entirety.
NEVD urged the Conm ssion to review and anal yze the
i nterconnection agreenent, follow the FCC Internet Traffic
Order of February, 1999% and the FCC guidelines associ ated

with the Order to determne the intent of the parties.

1 see, In Re I npl emrent ati on of the Local Conpetition Provisions in the
Tel ecommuni cations Act of 1996; Inter-Carrier Conpensation for | SP-Bound
Traffic, Declaratory Ruling and Notice of Proposed Rul enaki ng, FCC Dockets 96-
98 and 99-68, FCC 99-38, rel eased Feb. 26, 1999 (hereinafter, “Reciprocal
Conpensation Order”).
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B. GLOBAL NAPs | NC.

G obal NAPs maintained that its interconnection
agreenent, which was specifically negotiated, does not excl ude
reci procal conpensation for |SP-bound traffic and provides for
such paynent until a final decision by this Conm ssion on the
subject. GNI maintains that because |SPs fall under the
Enhanced Service Provider (ESP) exenption, the FCC allows the
traffic to be treated as if it were |ocal despite its ruling
that the traffic was “jurisdictionally interstate.”

GNI continued that BA-NH viol ated the
i nterconnection agreenment and failed to follow the dispute

resol ution provisions that were set forth in the agreenent.

C.  NEW ENGLAND FI BER COMMUNI CATI ONS

At the tinme of the prehearing conference NEFC had
not yet brought its Conpl aint agai nst BA-NH. NEFC expressed
its support of the NEVD petition, as it was based on the
Brooks Fi ber (NEFC) agreenent dated July 17, 1997. NEFC
argued that BA-NH ceased paying reciprocal conpensation based
on its unilateral interpretation of the February 26, 1999 FCC
ruling regarding Inter-Carrier Conpensation for | SP-Bound
Traffic. NEFC el aborated that the performance of BA-NH with

regard to reci procal conpensation up until the Reciprocal
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Conmpensation Order is the best evidence of the parties’
i ntentions and under st andi ngs.

NEFC al so addressed orders from both Rhode Isl and
and Massachusetts. NEFC contended that the Massachusetts DTE
erred in its decision with regard to the treatnent of |SP-
bound traffic because it did not undertake the exercise of
exam ning the particular state interconnection agreenents as
suggested by the FCC. Lastly, in response to a question from
t he bench NEFC argued that the way to analyze the i ssue was
under contract interpretation and application and not
necessarily giving consideration to policy inplications.

D. AT&T

AT&T supported the position of NEVD. It argued that
the nere finding by the FCC in the Reciprocal Conpensation
Order that |ISP-bound calls are interstate is not by itself
determ native of the issue before the Conm ssion. The
guestion of conpensation, it was argued, is a question of
contract interpretation. Moreover, AT&T pointed to the Rhode
| sl and deci sion and also to a Maryl and deci si on and suggest ed
t hese were the nore well-reasoned opinions on the issue, as
t hey understood the pervasive nature of treating the traffic
as |local. AT&T agreed with the Rhode Island PUC that it was

necessary for the incunbent |ocal exchange carriers to
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specifically exclude ISP traffic fromthe definition of “local
traffic” in interconnection agreements in order not to pay
reci procal conpensation.

E. BELL ATLANTI C- NEW HAMPSHI RE

Opposition to the positions of GNI and NEVD was
rai sed by BA-NH, which argued |ocal traffic does not include
I nternet-bound traffic. BA-NH contended that it has
consistently maintained that the term“local traffic” inits
i nterconnecti on agreenents nmeans precisely what the FCC says
it means. It asserted that the Conm ssion should reject the
petitions before it because the |ISPs and CLECs have profited
at BA-NH s expense by creating and then exploiting a
regul atory | oophole. The Conpany further maintained that
given the FCC s ruling on treating internet-bound calls as
jurisdictionally interstate and not local, the parties are not
entitled to phone numbers fromthe North American Nunbering
Pl an.

BA-NH al so stated that it rejected the false
assertion that the Conpany intended or inplicitly conceded
that Internet traffic was eligible for reciprocal
conpensation. The Conpany went on to note that reciprocal
conpensation was never intended to be a revenue stream for new

entrants. It argued that the Massachusetts DTE acknow edged
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that the shifting of dollars from one pocket to another did
not pronote real conpetition and that requiring paynent does
not pronote the general welfare. BA-NH also pointed out that
t he Maine and New Jersey public utility boards reached the
same conclusion, that ISP traffic is not |ocal under the terns
of Bell Atlantic’s interconnection agreenents.

Lastly, BA-NH asserted that it has lived up to the
i nterconnecti on agreenments reached with GNI and NEVD and,
furthernore, contended there was never an obligation to pay
reci procal conpensation for Internet-bound traffic.

F. OFFI CE OF THE CONSUMER ADVOCATE

OCA did not take a position on the interpretation of
the contracts but nmerely stated it would nonitor the docket
for cost inpact on custonmers and the devel opment of the
conpetitive market.

G STAFF

Staff agreed that the FCC s Reci procal Conpensation
Order left the state comm ssions the authority to interpret
i nterconnecti on agreenents with respect to reciprocal
conpensation despite the ruling that Internet traffic is
| argely interstate. Staff conveyed that it had not yet

formul ated a position about conpensation for | SP-bound calls.
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L. POST- PREHEARI NG- CONFERENCE PROCEDURAL HI STORY

Di scovery comenced with BA-NH filing a first set of
information requests, on July 30, 1999 agai nst Sprint
Communi cati ons, NEFC (now operating as MCI), GNI, BayRi ng,
NEVD, and AT&T. By nutual agreenent the Parties extended the
response date to the requests by three days.

At the end of August 1999, NEFC brought a conpl ai nt
simlar to those pending agai nst BA-NH, alleging an inproper
failure to pay reciprocal conpensation. NEFC then noved to
consol idate that docket with the above-captioned conpl ai nts.

At the sane tinme, BA-NH filed a Motion for Expedited Relief to
Conpel Discovery, To Clarify the Scope of the Proceeding and
for Revision in the Procedural Schedule. The NEFC notion to
consol i date was consented to by AT&T, GNI, NEVD and the OCA.
Staff took no position on the notion

As a result of the two notions, the Comm ssion by
secretarial letter dated Septenber 1, 1999 suspended the
procedural schedule and directed the Parties and Staff to file
objections to the notions no |ater than Septenber 8, 1999.

Addi tionally, NEFC, NEVD, GNI, BayRi ng and Sprint were
directed to address the requirenments of PUC Rule 204.04(d) and
(e) which mandate objections to data requests within four days

of receipt of the discovery request. Opposition to BA-NH s
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Motion for Expedited Relief was filed by NEVD, NEFC, Sprint,
AT&T, Freedom Ring and GNI. Neither Staff nor the OCA filed a
response. BA-NH filed a response to the Conm ssion’s
Septenber 1, 1999 letter, indicating that it did not oppose
the NEFC notion to consolidate and reiterating its position
that the scope of the docket should not be a generic inquiry
regarding future interconnection agreenents for | SP-bound
traffic.

On Decenber 29, 1999 NEFC filed a request with the
Comm ssi on requesting a ruling on the notions and soliciting
an expeditious resolution to its conplaint against BA-NH for
breach of contract.

GNI, on April 7, 2000, filed a Mdtion for Sunmary
Di sposition asserting that the recent decision in Bel
Atlantic v. FCC, 2000 W. 27383 (March 24, 2000, D.C. Cir.)
nullified the FCC order and BA' s position and that according
there is no legal basis for BAto refuse to pay reciprocal
conpensati on.
V. SUMMARY OF NEFC PETI TI ON AND MOTI ON

NEFC al | eges BA-NH has breached its contract with
NEFC by the refusal to pay “reciprocal conpensation” paynents

t hat are due under an interconnection agreenent. NEFC
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contends that starting with a March 10, 1999, invoice, BA-NH
has wrongfully w thheld paynment totaling over $2 mllion.?
NEFC states that the wongful denial of the conpensation is
negatively inpacting its business.

The gravanen of NEFC s conpl aint corresponds with
those of GNI and NEVD. NEFC states that |ocal exchange
carriers (LEC) bill custonmers for local calls to the
customer’s Internet Service Provider (1SP). |Instead of
recei ving access charges fromthe I SPs, the LEC provides |oca
services to the I SPs under local tariffs. As a result of this
treatment, the parties understood when they negotiated the
i nterconnecti on agreenent that local calls to | SPs woul d be
treated as Local Traffic and subject to reciprocal
conpensation, according to NEFC.

As a result of the simlarity of the conplaints NEFC
nmoved for consolidation of its conplaint with the already-

j oined dockets. NEFC avers that consolidation is appropriate
as it raises issues of law and fact that are common to the

al ready- pendi ng dockets, permts the matters to be resolved
on the basis of a comon record and pronotes orderly and

efficient conduct of the proceedings. No parties objected to

2The $2 million figure represents invoices for the period of March 10,
1999 through Cctober 10, 1999.
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t he consolidation of the dockets. BA-NH opposes the conpl aint
of NEFC but believes that the consideration of the conplaint
shoul d take place in this docket so as to avoid the pieceneal
litigation of identical issues.
V. SUMVARY OF BELL ATLANTIC S MOTI ON

BA-NH s notion of August 31, 1999 contains three
separate issues. First, BA-NH argued that a majority of
parti es were unresponsive and wongly objected to nost of the
44 data requests it propounded. G ven the parties’
unr esponsi veness, the Conpany noved to conpel answers to the
requests.® The second i ssue BA-NH asked the Commi ssion to
consider was a clarification of the scope of the proceeding.
Finally, the Conpany requested a revision to the procedural
schedul e gi ven the discovery issues.

The Conpany alludes to the fact that the problens
with discovery nmay have arisen because of questions concerning

the scope of the proceeding. Many of the objections to BA-

SBA-NH noted that AT&T was not subject to the notion as AT&T provi ded
responses to (or agreed to supplenent) the questions propounded. BA-NH s
notion seeks to conpel the follow ng answers fromeach of the rel evant
parties:

NEFC. DR #s 1-10, 12-17, 19, 21, 23-37, 39, 40 and 43.

GNl: DR #s 1-10, 12-17, 19-37, 39, and 41-44.

BayRi ng: DR#' s 1-10, 12-19, 212-37, 39 and 43.

NEVD: DR #'s 38, 43 and 44.

Sprint: DR # 44.
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NH s data requests were made on grounds of relevance. O her
obj ections were made on the grounds that the information
sought is either not available or is conpetitively sensitive.
The Conpany, therefore, not only asked for an order conpelling
t he di scovery but also one to clarify the exact nature of the
pr oceedi ng.

Specifically, with regard to scope, the Conpany is
asking that the Conm ssion identify all parties who are
affected by the proceeding. The Conpany seeks clarification
on whet her and how the proceeding will affect (i) CLECs who
are not parties to this proceedi ng but that have adopted
i nterconnection agreenents simlar to those of CLECs that have
chosen to participate; and (ii) CLECs who have separately
negoti ated i nterconnecti on agreenments and have not chosen to
participate. The Conpany asks the Comm ssion to rule that the
proceeding will affect all facilities-based CLECs that are
certified to operate in New Hanpshire and that have existing
i nterconnecti on agreenments. BA-NH provides a chart that shows
four categories of interconnection agreenents relevant to the
docket and states that the Conm ssion should limt the
proceedi ng to reciprocal conpensation issues that arise from
exi sting agreenents.

BA-NH al so argues that any decision regarding
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reci procal conpensation should consider all relevant
i nformati on which includes policy matters and not just the
“four corners” of the agreenent. The Conpany, thus, is asking
for clarification as to whether this Conm ssion will | ook at
policy considerations in order to resolve the dispute.
VI. SUMMARY OF RESPONSES TO BA-NH S MOTI ON TO COVPEL
A.  GLOBAL NAPs

GNI argued in its response filed on Septenber 9,
1999, that BA-NH is deliberately trying to delay resolution of
a case that should be straightforward by maki ng the case
“i nsurmount ably conpl ex and burdensone.” GNI, Septenber 9,
1999 Response, p. 1. OGN conplains in its response that BA-
NH s “current posture is an anticonpetitive free ride for Bel
Atlantic.” 1d. at 2.

Wth regard to discovery, GNI argues that it filed
detail ed and specific objections to BA-NH s data requests.
The Conpany contends that it did not conply with the PUC Rul es
204.04 (d) and (e) because it had a m sunderstanding that the
specific procedural schedule in the case superceded the nore
general provisions of the Conm ssion’s rules.

GNI contends that the interrogatories posed by BA-NH

are not relevant to the contract dispute at issue because the



DT 99-081 - 15-
DT 99-085

contract is a matter of public record and the FCC provided the
states with seven factors governing how to interpret
i nterconnecti on agreenents. GNI argues that the Conm ssion
shoul d review the data requests in |ight of the seven factors
to focus on the real issues in the case. GN breaks down the
data requests into groups and provides reasons why the
guestions are irrelevant, beyond the scope of the proceeding
or sinply inproper discovery requests.

B. NEW ENGLAND FI BER COVMUNI CATI ONS

NEFC bel i eves that the scope of the proceeding
should be limted to the interpretation and construction of
the existing interconnection agreenments. In that regard it
agrees with BA-NH that the proceeding should deal solely with
exi sting agreenents but NEFC di sagrees that BA-NH shoul d have
information that goes beyond the interpretation, construction
or circunstances surrounding the formati on of the particul ar
agreenents.

NEFC argues that the data requests it did not answer
are not relevant to this proceeding, as the information does
not relate to or aid in interpretation of the interconnection
agreenents. BA-NH should not be allowed to use policy
arguments to attenpt to rewite the existing interconnection

agreenments.



DT 99-081 - 16-
DT 99-085

It is the position of NEFC that since further
di scovery is unnecessary, the schedul e should be nodified so
that parties have seven days after the Conm ssion’s ruling on
these matters to submt testinony on the case.

C. NEW ENGLAND VO CE AND DATA

NEVD agrees with BA-NH and NEFC t hat the scope of
the proceeding should be limted to determ ning the intention
of the parties who have existing interconnection agreenments.
It contends the sole issue before the Conm ssion is whether
the parties intended internet traffic to be local and subject
to reciprocal conpensation paynents. It further posits that
no policy argunments are necessary to undertake such an
eval uati on.

NEVD al so suggests that the Comm ssion is the
arbiter of interconnection agreenents and as such may
undertake a nore generic proceedi ng regardi ng conpensati on for
| nt er net - boundtraffic, which would go beyond the contract and
| ook at the nore general policy considerations. This type of
anal ysi s, NEVD argues, would apply on a going-forward basis to
future agreenments rather than to existing interconnection
agreenents. This analysis, however, is not necessary under
t he declaratory judgnent action brought by NEVD, and should

only be undertaken in a generic proceeding.
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Li ke GNI, NEVD believes that the process is a
strai ghtforward one and should not be conplicated by BA-NH s
desire to delve into matters that are extraneous to the
parties’ interconnection agreenents. On that score, NEVD
argues that BA-NH should not be permtted to seek discovery
unrelated to the parties’ intentions with respect to the
particul ar interconnection agreenments at issue.

NEVD specifically argues that data requests 38, 43
and 44 are inproper. NEVD argues that 38 and 44, are
irrelevant to the sole issue in the proceeding as this is not
a cost proceeding. NEVD further argues that BA-NH s request
in question 43 for the NEVD business plan is inproper as its
busi ness plan is not relevant to the issue in the proceeding.

D. SPRI NT COMMUNI CATI ONS

On Septenber 3, 1999 Sprint filed its opposition to
BA-NH s notion. Sprint took the position that the Comm ssion
should Iimt the inquiry in the proceeding to the
interpretation and construction of existing interconnection
agreenents of the CLECs participating in the proceeding.
Sprint suggested that once the Conm ssion makes its
determ nation with regard to those contracts then the
Comm ssion could deternmine to what extent its ruling inpacts

the interpretation of non-participating CLEC contracts.
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Mor eover, Sprint argued that only the four corners of the
contracts were critical and no consideration should be given
to policy concerns.

Sprint |ike the other parties argued that BA-NH s
di scovery requests were not relevant to the proceedi ng at
issue. Furthernore, Sprint argued it conplied with the
requi rements of the Comm ssion rules because it provided a
response within the tine period designated by the Comm ssion.

E. AT&T

In its opposition to BA-NH s notion AT&T only
addressed its position with regard to clarifying the scope of
t he proceeding as it had no dispute regarding discovery.
AT&T, |ike BA-NH, NEVD, GNI and NEFC, believed that the
proceedi ng should be limted to the interpretation of existing
i nterconnecti on agreenents. AT&T did suggest that
clarification of the scope was needed “in |light of the
overboard data requests submtted by BA-NH in this
proceedi ng.” AT&T response, dated Septenber 8, 1999, p. 2.

AT&T proposed that the proceeding should be Ilimted
to issues bearing only on the intent of the parties regarding
reci procal conpensation paynents and not on policy
considerations. Like NEVD, AT&T argued that the Conm ssion

coul d consider the varied policy concerns in a future generic
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pr oceedi ng.
F.  BAYRI NG COMMUNI CATI ONS

On Septenber 8, 1999 counsel for BayRing filed the
response to BA-NH s notion and this Conm ssion’s Septenber 1,
1999 letter. BayRing contends that the scope of the
proceeding is clear and that BA-NH is nerely attenpting to
prolong a decision in the case by propoundi ng wholly
irrelevant discovery by conducting a “fishing expedition.”

BayRi ng argues that the action should be decided by
this Commi ssion analyzing the actual interconnection
agreenents at issue. It argues that since the parties are
requesting a declaratory ruling, “the only issue to be
resol ved is whether | ocal exchange traffic originated by a BA-
NH customer, handed off to G obal NAPs or NEVD, and then
term nated by G obal NAPs or NEVD to custoners that happen to
be ISPs, is eligible for reciprocal conpensation under their
i nterconnecti on agreenents.” BayRi ng Septenber 8, 1999
Response at p. 2. BayRing continues its objection by stating
that the data requests submtted by BA-NH to BayRing are not
rel evant and have “nothing to do with whether the reciprocal
conpensation provisions in the interconnection agreenents

apply to I SP-bound traffic.” 1Id., at p. 3.
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To support its position that the BA-NH data requests
have no reasonabl e nexus to the reciprocal conpensation issue
under the current interconnection agreenments, BayRi ng points
to evidence that BA-NH used the same data requests in other
proceedi ngs on unrelated issues.* BayRing states that data
requests 23-39; concerning routing of calls, |ocation of
swi tches, length of | oops and sharing of conpensation, are not
relevant to issues in this proceeding and thus it should not
be obligated to answer. The sanme argunent is made regarding
data requests nunmbered 11 through 21 which deal generally wth
NXX codes. ®

BayRi ng responds to the Commi ssion’s query regarding
PUC Rul es 204.04 (d) and (e) with the argunment that the rules
are not applicable to the present case. BayRing states that
BA-NH did not argue that the parties waived any right to
object to BA-NH s requests. It avers that it is BA-NH s

responsibility to make such an argunment and this Comm ssion

4BayR'ng mai ntains that the source of nbst of the data requests is a New
York Public Service Comm ssion investigation into BA-NY's reciproca
conpensation paynents for traffic to “convergent custoners.” This proceeding
BayRi ng contends, was not a contract enforcenent proceeding and the di scovery
was necessary to develop a record regarding the network design between CLECs
and | SPs, sonething that is not at issue here

5BayR'ng asserts that these data requests are virtually identical to
ones posed to CLECs in a Vernont Public Service Board investigation into the
practice of assigning an ISP local calling nunbers in local calling areas in
whi ch the ISP nai ntains no presence.



DT 99-081 -21-
DT 99-085

shoul d not sua sponte inpose a sanction. Furthernore, BayRi ng
contends that the Comm ssion’s procedural schedul e provided
dates for the parties to conply with various requirenents and
t he schedule failed to delineate when objections to data
requests should be filed. It avers that enforcenment by the
Comm ssion of a procedural rule when the Conm ssion adopted a
di fferent procedural schedule should be precluded “out of
fundamental fairness to the parties.” 1d., p. 10.

Finally, with regard to changing the procedural
schedul e BayRi ng asserts that by this Comm ssion’s stay of the
case the schedule is in fact changed. It argues that because
no further responses to BA-NH s data requests are required the
case should proceed imediately to the filing of testinony.
VI, COWM SSI ON ANALYSI S

A. | NTERVENTI ONS

The four petitions to intervene came from NEFC,
Sprint, AT&T and BayRing. These petitions for intervention
were granted at the conference. As OCA did not submt a
petition to intervene we nust evaluate the intervention under
RSA 541-A:32, |1, which states that we may grant a petition
for intervention at any tinme, “upon determ ning that such

intervention would be in the interests of justice and woul d
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not inpair the orderly and pronpt conduct of the proceedings.”
Havi ng no reason to deny the OCA's participation its
intervention is granted.
B. NEFC CONSOLI DATI ON

Qur rules provide for the consolidation of dockets
when the petitions or conplaints request the same or simlar
relief. PUC Rule 203.08. 1In this instance no parties object
to the consolidation and in fact argue that consolidation wll
pronmote adm nistrative efficiency. W agree that the issues
involving the three conplaints are intertw ned and t hat
joining themtogether will expedite the proceedings, and
facilitate the consideration of each petition. W therefore
grant NEFC s nmotion to consolidate.

C. SCOPE

The 1996 Tel ecom Act (TAct), 47 USC § 251 (b), (c),
i nposes obligations on incunbent carriers. One such
obligation is that all |ocal exchange carriers nust “establish
reci procal conpensation arrangenments for the transport and
term nation of telecomunications.” Id., § 251 (b)(5). The
Act only requires a local carrier to pay reciprocal
conpensation for local calls. 1d., 8 251(b)(5), 47 CF.R 8

51.701(e) (1998). At the heart of this dispute is whether the
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i nterconnecti on agreenents entered i nto between BA-NH and t he
CLECs contenpl ate that BA-NH conpensate the CLECs for calls
delivered to | SP custoners.

BA-NH s position has been that the calls to | SPs
i nvol ve transm ssion of information across state |lines, and
are thus interstate, and should not be billed as | ocal
traffic. BA-NH supported this argunent with the FCC s 1999
Reci procal Conpensation Ruling finding that ISP traffic is
non-1ocal in nature.

Recently, the Court of Appeals for the District of
Col unbi a vacated the FCC ruling and remanded it with
instructions to provide a satisfactory explanation supporting
the conclusion that calls delivered to | SPs do not constitute
term nation of |ocal telecomunications traffic. Bell Atlantic
Tel ephone Conpanies v. FCC, 2000 W. 273383 (D.C. Cir.). The
Court indicated that the “end-to-end” analysis applied by the
FCC was insufficient and that the case was remanded for *“want
of reasoned decision-mking.” 1d., p. 3.

GNI asks us to summarily di spose of the case because
the Court vacated the FCC ruling. OGNl argues that since the
FCC order was the only basis for BA-NH not paying, it should

be ordered to imredi ately abide by its interconnection
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agreenent.® The case originally cane before us on GNI's
petition for declaratory judgnent. Jurisdiction was proper
given the FCC s hands-off policy with regard to state

conm ssi on determ nations of whether reciprocal conpensation
provi sion of interconnection agreenents apply to | SP-bound
traffic. We cannot say with any degree of certainty that the
D.C. Court of Appeal’s remand will bring about a different
result with regard to our jurisdiction over the context of
interpreting and enforcing existing reciprocal conpensation
agreenents.

Summary disposition is an excellent “device to make
possi bl e the pronpt disposition of controversy on the nerits
without a ... [hearing] ..., if, in essence, there is no rea
di spute as to the salient facts or if only a question of |aw
is involved." New Hanpshire York Conpany v. Titus Construction
Conmpany, 107 N. H. 223, 224, 225 (1966). The proper
interpretation of a contract is a question of |aw.  Catanpunt
Construction v. Town of MIford, 121 N.H 781, 783 (1981);

citing Mirphy v. Doll-Mar, Inc., 120 N.H 610, 611 (1980).

6 GNI’s Mtion for Summary Di sposition describes its interconnection
agreenent with BA-NH as different fromother CLECs as the agreenent has
speci fic language relative to | SP-bound traffic. The paragraph at issue,
Section 5.7.2.3 of the GNI-BA interconnecti on agreenent reads that until there
is resolution of the issue of whether ISP traffic constitutes local traffic ,

“BA agrees to pay GNAPs Reci procal Conpensation for ISP traffic...”
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We agree that there are different conpeting issues
at play here. The various parties have different contracts and
sone interconnection agreenents are not as specific as that of
CGNI. See, footnote 6, supra. There appear to be four
different types of interconnection agreenments: those where,
(i) the contract is silent on the issue, (ii) the contract
| anguage expressly excludes Internet traffic fromreciprocal
conpensation, (iii) the contract points towards a future FCC
deci sion and excludes internet traffic in the interim and
(iv) the contract explicitly requires payment on Internet-
bound traffic until a future event. See, Attachnent |, to BA-
NH Motion to Conpel and Clarify, dated August 31, 1999.

Therefore, we believe the case should be broken down
into separate phases. The first phase will determ ne the
narrow i ssue of the interpretation and construction of the
exi sting interconnection agreenents, and whether the parties
i ntended Internet-bound traffic to be | ocal and subject to
reci procal conpensation. As part of this phase of the
proceedi ng, in the event we determ ned, in any case that
Internet traffic was neant to give rise to reciproca
conpensation we woul d proceed to determ ne the |evel of

conpensation to be paid.
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Phase | can be acconplished through a review of the
parties paper filings. |In this regard, after discovery has
been conpleted, parties will be required to file notions for
sunmary judgnment and will then have an opportunity to respond
to notions filed by other parties. |If we determ ne that the
parties intended | SP-bound traffic to be subject to reciprocal
conpensation in any case, the parties in question will have 10
days to submit materials proving danages and the anmobunt owed
under the agreenents, if any.

Phase Il of the proceeding will be a broader, nore
generic undertaking and should determ ne the future of this
type of agreenment. In this phase we will deternine the
overall policy for future interconnection agreenments and how
it relates to nunmbering resources and |l ocal calling areas
bet ween | ndependent Tel ephone Conpani es and CLECs. G ven the
recent vacating of the FCC order and the uncertainty of how
| SP-bound traffic will be treated we believe the best course
of action is to begin this investigation now, while we await
further FCC acti on.

In the interest of pronoting adnmi nistrative
efficiency and expediting the proceedi ng during Phase | we
direct the parties to review the BA-NH prepared Attachment |

to its Mdtion to Conpel, regarding the various interconnection
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agreenents to verify that the determ native | anguage regardi ng
| ocal calls and reciprocal conpensation is captured within the
Attachment. The parties should bring to Staff’s attention any
di screpancies and point to the pertinent |anguage in the
i nterconnecti on agreenments that clarifies the |anguage. This
will help in facilitating the analysis of each interconnection
agreenent .

| nt erconnection Agreenents reached between BA-NH and
the CLECs are different today than what they were a few years
ago. The 1996 Act instructed that ternms for reciprocal
conpensation were reasonable if they provided for “the nutual
and reciprocal recovery by each carrier of costs associ ated
with the transport and term nation on each carrier’s network
facilities of calls that originate on the network facilities
of the other carrier....” 47 USC 8252(d)(2). The application
of that provision has evol ved.

In the amendnent to the interconnection agreenent
bet ween BA-NH and Level 3 Communi cation signed in October,
1999, a conprom se was struck establishing a new category of
conpensation that covers the local calling fornerly subject to
reci procal conpensation, as well as locally-dialed Internet-
bound traffic. The parties held this amendnent out as a

nodel for other carriers enbroiled in the battle over whether
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reci procal conpensation applies to Internet traffic. The
parties are directed to review this docunent and as part of an
initial filing for Phase Il submt their positions as to

whet her that type of an agreenent is appropriate on a going
forward basis.

The parties are also directed, during Phase |, to
meet with Staff who will act as mediators to discuss the
potential settlenment of the reciprocal conpensation dispute
using the Level 3 plan as a potential guide.

D. DI SCOVERY

Qur rules direct that any objections to data
requests are to be made within four (4) days of receipt of the
request. PUC Rule 204.04(d),(e). We take this opportunity to
poi nt out that the parties objecting to the requests failed to
conply with our rule. In the Septenber 1, 1999 letter from
t he Comm ssion’s Executive Director, the parties were directed
to address the requirenents of the rules relating to
obj ections to discovery. The commpn argunent was that since
t he Comm ssion adopted a procedural schedul e detailing when
di scovery was due this sonehow superceded the procedural
rules. We find the argunment wi thout nerit. However, since
BA-NH did not raise the tineliness of the objections as an

i ssue we need not consider a renedy. The parties should note
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that our rules nust be conplied with unless this Comm ssion
specifically grants a waiver or expressly adopts procedures
different fromthe rules.

We have reviewed the discovery questions and
obj ections keeping in mnd the narrowed scope defined in Phase
| of this proceeding. Although we believe that some of the
guestions may be relevant for our Phase Il investigation, the
maj ority of questions are not relevant and go beyond the scope
of Phase |I. We find that questions #2, #6, #7, #8, #13, #14,
#16, #17, #18, #20, #22, #34, #35 and #40 will provide
information relevant to the limted scope of Phase | of the
docket, and therefore require an answer. W will not conpel
answers to the remai nder of the requests. Questions #6, #7,
#8, #13, #14, #16, and #17 are relevant only to a damage
determ nati on and need not be answered until we have issued an
opi nion on paynent responsibility.

We note that sone of the questions contain an answer
with an objection. W will not require parties who have
answered in this manner to further supplenment their response.

E. REVISION OF SCHEDULE

G ven our determ nation of the scope of this

proceeding the following is the schedule for the renmai nder of

t he docket.
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Phase I will commence as foll ows:
Di scovery Answers as Ordered 10 days from date of Order
Settl ement conference May 5, 2000 (all parties)’
Cross Motions/Briefs May 12, 2000
Obj ecti ons/ responses May 22, 2000
W will waive the adm nistrative rules with regard to notion

filing except for the ampunt of copies to be filed with the
Conmmi ssi on.

The exam nation of damages shall commence upon a
determ nation that any existing agreement requires BA-NH to
pay reci procal conpensation. |If we find that a particul ar
agreenment requires conpensation, a hearing will be schedul ed
to determ ne the amount of damages. Proof of damages nust be
forwarded to the Comm ssion five (5) days in advance of the
heari ng. Discovery should be answered in conpliance with this
order within 5 days of any responsibility decision.

Phase Il will conmmence with the parties filing their
position statenments regarding the Level 3 Anended
| nt erconnection Agreenent along with a proposal for procedural
schedul e and a listing of other potential questions that nust

be resolved during this second phase of the docket. These

"The Executive Director will issue a letter informi ng the parties of the
tine they are to appear.
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initial position papers are due May 31, 2000.

Based upon the foregoing, it is hereby

ORDERED, that the NEFC notion for consolidation is
granted; and it is

FURTHER ORDERED, BA-NH s notion to conpel and to
clarify the scope of the proceeding is partially denied, and
ot herwi se granted consistent with this Order; and it is

FURTHER ORDERED, that the parties who did not answer
t he questions as described above supply BA-NH with appropriate
responses within 10 days of this order; and it is

FURTHER ORDERED, that the parties submt to
medi ation with Staff commencing on May 5, 2000 at 9:00 a.m;
and it is

FURTHER ORDERED, that Cross Motions for Summary

Judgnent be submtted by May 12, 2000.
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By order of the Public Utilities Comm ssion of New
Hampshire this twenty-first day of April, 2000.
Dougl as L. Patch Susan S. Geiger Nancy Brockway

Chai r man Conmi ssi oner Conmmi ssi oner

Attested by:

Thomas B. CGetz
Executive Director and Secretary



